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RELIEF SOUGHT 

The prosecution respectfully requests that the Court adopt the following maximum 
punishments for the stated lesser-included offenses: 

(1) for Attempt of the 18 U.S.C. § 793(e) offenses (i.e., Specifications 2, 3, 5, 7, 9, 10, 
11, and 15 of Charge II), to be dishonorably discharged from the service, to be confined for ten 
years, to forfeit all pay and allowances, to be reduced to Private, E-l, and to be fined; 

(2) for Attempt of the 18 U.S.C. § 641 offenses (i.e., Specifications 4, 6, 8, 12, and 16 of 
Charge II), to be dishonorably discharged from the service, to be confined for ten years, to forfeit 
all pay and allowances, to be reduced to Private, E-l, and to be fined; 

(3) for Attempt of the 18 U.S.C. § 1030(a)(1) offenses (i.e., Specifications 13 and 14 of 
Charge II), to be dishonorably discharged from the service, to be confined for ten years, to forfeit 
all pay and allowances, to be reduced to Private, E-l, and to be fined; 

(4) for Property of a Value Less Than $1,000 for the 18 U.S.C. § 641 offenses (i.e., 
Specifications 4, 6, 8, 12, and 16 of Charge II), to be dishonorably discharged from the service, 
to be confined for one year, to forfeit all pay and allowances, to be reduced to Private, E-l, and 
to be fined; and 

(5) for Clauses 1 and 2 of Article 134, Uniform Code of Military Justice (UCMJ), for the 
18 U.S.C. § 1030(a)(1) offenses (i.e., Specifications 13 and 14 of Charge II), to be dishonorably 
discharged from the service, to be confined for ten years, to forfeit all pay and allowances, to be 
reduced to Private, E-l, and to be fined. 



BURDEN OF PERSUASION AND BURDEN OF PROOF 

The burden of proof on any factual issue the resolution of which is necessary to decide a 
motion shall be by preponderance of the evidence. See Manual for Courts-Martial (MCM) , 
United States , Rule for Courts-Martial (RCM) 905(c)(1) (2012). The burden of persuasion on 
any factual issue the resolution of which is necessary to decide a motion shall be on the moving 
party. See RCM 905(c)(2). 
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FACTS 



On 8 June 2012, the Court ordered that it will instruct on attempt as a lesser-included 
offense (LIO) if raised by the evidence for Specifications 2-16 of Charge II. See Appellate 
Exhibit CXXXXIII, at 6. 

On 8 June 2012, the Court ordered that it will instruct on property of a value less than 
$1,000 as an LIO for Specifications 4, 6, 8, 12, and 16 of Charge II. See id. 

On 8 June 2012, the Court ordered that it will instruct on clauses 1 and 2 of Article 134, 
UCMJ, as an LIO for Specifications 13 and 14 of Charge II. See id. 

The language of 18 U.S.C. § 793(d) reads as follows: 

Whoever, lawfully having possession of, access to, control over, or 
being entrusted with any document, writing, code book, signal 
book, sketch, photograph, photographic negative, blueprint, plan, 
map, model, instrument, appliance, or note relating to the national 
defense, or information relating to the national defense which 
information the possessor has reason to believe could be used to 
the injury of the United States or to the advantage of any foreign 
nation, willfully communicates, delivers, transmits or causes to be 
communicated, delivered, or transmitted or attempts to 
communicate, deliver, transmit or cause to be communicated, 
delivered or transmitted the same to any person not entitled to 
receive it, or willfully retains the same and fails to deliver it on 
demand to the officer or employee of the United States entitled to 
receive it[.] 

18 U.S.C. § 793(d) (1996). 

The language of 18 U.S.C. 1030(a)(1) reads as follows: 

Whoever having knowingly accessed a computer without 
authorization or exceeding authorized access, and by means of 
such conduct having obtained information that has been 
determined by the United States Government pursuant to an 
Executive order or statute to require protection against 
unauthorized disclosure for reasons of national defense or foreign 
relations, or any restricted data, as defined in paragraph y. of 
section 11 of the Atomic Energy Act of 1954, with reason to 
believe that such information so obtained could be used to the 
injury of the United States, or to the advantage of any foreign 
nation willfully communicates, delivers, transmits, or causes to be 
communicated, delivered, or transmitted, or attempts to 
communicate, deliver, transmit or cause to be communicated, 
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delivered, or transmitted the same to any person not entitled to 
receive it, or willfully retains the same and fails to deliver it to the 
officer or employee of the United States entitled to receive it[.] 

18 U.S.C. § 1030(a)(1) (2008). 

WITNESSES/EVIDENCE 

The prosecution does not request any witnesses or evidence be produced for this motion. 
The prosecution requests that the Court consider the Appellate Exhibits referenced herein. 

LEGAL AUTHORITY AND ARGUMENT 

The "maximum limits for the authorized punishments of confinement, forfeitures and 
punitive discharge (if any) are set forth for each offense listed in Part IV of [the MCM]." RCM 
1003(c)(l)(A)(i). The rule continues that "[f]or an offense not listed in Part IV of [the MCM] 
which is included in or closely related to an offense listed therein the maximum punishment shall 
be that of the offense listed[.]" RCM 1003(c)(l)(B)(i). However, for "[a]n offense not listed in 
Part IV and not included in or closely related to any offense listed therein [,]" that offense "is 
punishable as authorized by the United States Code, or as authorized by the custom of the 
service." RCM 1003(c)(l)(B)(ii) (stating that "[w]hen the United States Code provides for 
confinement for a specified period or not more than a specified period the maximum punishment 
by court-martial shall include confinement for that period"). The rule concludes that "[i]f the 
period is 1 year or longer, the maximum punishment by court-martial also includes a 
dishonorable discharge and forfeiture of all pay and allowances [.]" RCM 1003(c)(l)(B)(ii). 

I: THE MAXIMUM PUNISHMENT FOR THE LIO OF ATTEMPT IS THE 
SAME AS THE MAXIMUM PUNISHMENT FOR THE OFFENSE 
ATTEMPTED. 

The MCM states as follows: 

Any person subject to the code who is found guilty of an attempt 
under Article 80 to commit any offense punishable by the code 
shall be subject to the same maximum punishment authorized for 
the commission of the offense attempted, except that in no case 
shall the death penalty be adjudged, nor shall any mandatory 
minimum punishment provisions apply; and in no case, other than 
attempted murder, shall confinement exceeding 20 years be 
adjudged. 

MCM, Part IV, % 4.e. Accordingly, the maximum punishment for the LIO of attempt equates to 
the maximum punishment for the offense attempted. 
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The maximum punishment for Specifications 2, 3, 5, 7, 9, 10, 11, and 15 of Charge II in 
violation of 18 U.S.C. § 793(e) is a fine and/or imprisonment of ten years. See 18 U.S.C. § 
793(e) (whoever violates this provision "shall be fined under this title or imprisoned not more 
than ten years, or both"); see also U.S. Dep't of Army, Pam. 27-9, Military Judges' Benchbook 
(1 January 2010) (3-60-2B(a)) ( Benchbook) (the maximum punishment is "based on the federal 
statute allegedly violated"). Thus, the maximum punishment for the LIO of attempt of 
Specifications 2, 3, 5, 7, 9, 10, 11, and 15 of Charge II is to be dishonorably discharged from the 
service, to be confined for ten years, to forfeit all pay and allowances, to be reduced to Private, 
E-l, and to be fined. See RCM 1003(c)(l)(B)(ii) (stating that "[i]f the period is 1 year or longer, 
the maximum punishment by court-martial also includes a dishonorable discharge and forfeiture 
of all pay and allowances"). 

The maximum punishment for Specifications 4, 6, 8, 12, and 16 of Charge II in violation 
of 18 U.S.C. § 641 is a fine and/or imprisonment of ten years. See 18 U.S.C. § 641 (whoever 
violates this provision "shall be fined under this title or imprisoned not more than ten years, or 
both"). Thus, the maximum punishment for the LIO of attempt of Specifications 4, 6, 8, 12, and 
16 of Charge II in violation of 18 U.S.C. § 641 is to be dishonorably discharged from the service, 
to be confined for ten years, to forfeit all pay and allowances, to be reduced to Private, E-l, and 
to be fined. See RCM 1003(c)(l)(B)(ii), supra. 

The maximum punishment for Specifications 13 and 14 of Charge II in violation of 18 
U.S.C. § 1030(a)(1) is a fine and/or imprisonment of ten years. See 18 U.S.C. § 1030(c)(1)(A) 
(the appropriate punishment is "a fine under this title or imprisonment for not more than ten 
years, or both, in the case of an offense under subsection (a)(1) of this section which does not 
occur after a conviction for another offense under this section, or an attempt to commit an 
offense punishable under this subparagraph"). Thus, the maximum punishment for the LIO of 
attempt of Specifications 13 and 14 of Charge II in violation of 18 U.S.C. § 1030(a)(1) is to be 
dishonorably discharged from the service, to be confined for ten years, to forfeit all pay and 
allowances, to be reduced to Private, E-l, and to be fined. See RCM 1003(c)(l)(B)(ii), supra. 

II: THE MAXIMUM PUNISHMENT FOR THE LIO OF PROPERTY OF A 
VALUE LESS THAN $1,000 FOR THE 18 U.S.C. § 641 OFFENSES IS ONE 
YEAR. 

The LIO of Property of a Value Less Than $1,000 is neither listed, nor included in or 
closely related to an offense listed, in the MCM. See RCM 1003(c)(l )(A)(i); see also RCM 
1003(c)(l)(B)(i); see also United States v. Leonard , 64 M.J. 381, 383 (C.A.A.F. 2007) 
(observing "that the 'closely related' language in RCM 1003(c)(l)(B)(ii) refers to offenses that 
are closely related to offenses listed in the MCM"). 1 Thus, the LIO "is punishable as authorized 
by the United States Code[.]" RCM 1003(c)(l)(B)(ii); see also Benchbook (3-60-2B(a)) (the 



The LIO is not included in, or closely related to, Article 121, UCMJ, a punitive article that criminalizes larceny of 
only tangible items having corporeal existence and not intangibles. See Benchbook (3-46-1 , n. 19); see also United 
States v. Mervine , 26 M.J. 482 (CM. A. 1988). Thus, Article 121, UCMJ, does not criminalize the conduct 
underlying the LIO of Property of a Value Less Than $1 000 and, thus, is not closely related. See United States v. 
Tenne y, 60 M.J. 838, 843 (N-M. Ct. Crim. App. 2005) (where the accused's misconduct does not violate the alleged 
punitive article, that article is not a closely related offense). 
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maximum punishment is "based on the federal statute allegedly violated"). The maximum 
punishment for a violation of 18 U.S.C. § 641 of property of a value less than $1,000 is a fine 
and/or imprisonment of one year. See 18 U.S.C. § 641 ("if the value of such property in the 
aggregate. . .does not exceed the sum of $1,000, he shall be fined under this title or imprisoned 
not more than one year, or both"). Thus, the maximum punishment for the LIO of property of a 
value less than $1,000 for Specifications 4, 6, 8, 12, and 16 of Charge II is to be dishonorably 
discharged from the service, to be confined for one year, to forfeit all pay and allowances, to be 
reduced to Private, E-l, and to be fined. See RCM 1003(c)(l)(B)(ii), supra. 

Ill: THE MAXIMUM PUNISHMENT FOR THE LIO OF CLAUSES 1 AND 2 OF 
ARTICLE 134, UCMJ, FOR THE 18 U.S.C. § 1030(a)(1) OFFENSES IS TEN 
YEARS. 

The LIO of Clauses 1 and 2 of Article 134, UCMJ, for the 18 U.S.C. § 1030(a)(1) 
offenses is neither listed, nor included in or closely related to an offense listed, in the MCM. See 
RCM 1003(c)(l)(A)(i); see also RCM 1003(c)(l)(B)(i). Thus, the LIO "is punishable as 
authorized by the United States Code[.]" RCM 1003(c)(l)(B)(ii) (stating that "[w]hen the 
United States Code provides for confinement for a specified period or not more than a specified 
period the maximum punishment by court-martial shall include confinement for that period"). 
The LIO of Clauses 1 and 2 of Article 134, UCMJ, includes the conduct and mens rea proscribed 
by a directly analogous federal criminal statute, specifically 18 U.S.C. § 793(d) or 18 U.S.C. § 
1030(a)(1). See Leonard , 64 M.J. at 385. Accordingly, the Court should reference the maximum 
punishment under 18 U.S.C. § 793(d) and 18 U.S.C. § 1030(a)(1). 

The elements of the LIO of Clauses 1 and 2 of Article 134, UCMJ, are as follows: (1) 
that the accused did or failed to do certain acts; and (2) that, under the circumstances, the 
accused's conduct was to the prejudice of good order and discipline in the armed forces and of a 
nature to bring discredit upon the armed forces. See UCMJ art. 134 (2012). The language of 18 
U.S.C. § 793(d) and 18 U.S.C. § 1030(a)(1) is listed above. See supra, at 2-3. 

The Court of Appeals for the Armed Forces (CAAF) in Leonard is instructive on this 
matter. In Leonard , the appellant was convicted of wrongfully and knowingly receiving visual 
depictions of minors engaging in sexually explicit conduct in violation of clauses 1 and 2 of 
Article 134, UCMJ. The issue was whether the maximum punishment for the offense "may be 
determined by reference to the maximum punishment for violation of a federal statute that 
proscribes and criminalizes the same criminal conduct and mens rea included in the 
specification." Id, at 38 1 . The CAAF answered in the affirmative, finding that the criminal 
conduct and mens rea set forth in the specification described the gravamen of the offense 
proscribed by the analogous federal statute, 18 U.S.C. § 2252(a)(1), for which the maximum 
sentence was fifteen years. The CAAF did not find error in the trial court's reference to the 
maximum sentence for this federal statute. See id. , at 384 (focusing "on whether the offense as 
charged [was] 'essentially the same,' as that proscribed by the federal statute"). 

Like in Leonard , the LIO of Clauses 1 and 2 of Article 134, UCMJ, for Specifications 13 
and 14 of Charge II includes the conduct and mens rea proscribed by an analogous federal 
statute; namely, either 18 U.S.C. § 793(d) (i.e., the willful communication of information relating 
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to the national defense to a person not entitled to receive it with reason to believe that 
information could be used to the injury of the United States or to the advantage of any foreign 
nation) or 18 U.S.C. § 1030(a)(1) (i.e., having knowingly exceeding authorized access, and by 
means of such conduct having obtained information that requires protection against unauthorized 
disclosure for reasons for national defense or foreign relations, willfully communicate such 
information to a person not entitled to receive it with reason to believe such information could be 
used to the injury of the United States or the advantage of any foreign nation). Accordingly, the 
Court should reference the maximum punishment under 18 U.S.C. § 793(d) and 18 U.S.C. § 
1030(a)(1). 

The maximum punishment for a violation of 18 U.S.C. § 793(d) and 18 U.S.C. § 
1030(a)(1) is a fine and/or imprisonment of ten years. See 18 U.S.C. § 793(d) (whoever violates 
this provision "shall be fined under this title or imprisoned not more than ten years, or both"); see 
also 18 U.S.C. § 1030(c)(1)(A) (the appropriate punishment is "a fine under this title or 
imprisonment for not more than ten years, or both, in the case of an offense under subsection 
(a)(1) of this section which does not occur after a conviction for another offense under this 
section, or an attempt to commit an offense punishable under this subparagraph"). Thus, the 
maximum punishment for Clauses 1 and 2 of Article 134, UCMJ, the LIO of Specifications 13 
and 14 of Charge II, is to be dishonorably discharged from the service, to be confined for ten 
years, to forfeit all pay and allowances, to be reduced to Private, E-l, and to be fined. See RCM 
1003(c)(l)(B)(ii), supra. 

CONCLUSION 

The prosecution respectfully requests that the Court adopt the following maximum 
punishments for the stated lesser-included offenses: 

(1) for Attempt of the 18 U.S.C. § 793(e) offenses (i.e., Specifications 2, 3, 5, 7, 9, 10, 
11, and 15 of Charge II), to be dishonorably discharged from the service, to be confined for ten 
years, to forfeit all pay and allowances, to be reduced to Private, E-l, and to be fined; 

(2) for Attempt of the 18 U.S.C. § 641 offenses (i.e., Specifications 4, 6, 8, 12, and 16 of 
Charge II), to be dishonorably discharged from the service, to be confined for ten years, to forfeit 
all pay and allowances, to be reduced to Private, E-l, and to be fined; 

(3) for Attempt of the 18 U.S.C. § 1030(a)(1) offenses (i.e., Specifications 13 and 14 of 
Charge II), to be dishonorably discharged from the service, to be confined for ten years, to forfeit 
all pay and allowances, to be reduced to Private, E-l, and to be fined; 

(4) for Property of a Value Less Than $1,000 for the 18 U.S.C. § 641 offenses (i.e., 
Specifications 4, 6, 8, 12, and 16 of Charge II), to be dishonorably discharged from the service, 
to be confined for one year, to forfeit all pay and allowances, to be reduced to Private, E-l, and 
to be fined; and 
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(5) for Clauses 1 and 2 of Article 134, Uniform Code of Military Justice (UCMJ), for the 
18 U.S.C. § 1030(a)(1) offenses (i.e., Specifications 13 and 14 of Charge II), to be dishonorably 
discharged from the service, to be confined for ten years, to forfeit all pay and allowances, to be 
reduced to Private, E-l, and to be fined. 




J. HUNTER WHYTE 
CPT, JA 

Assistant Trial Counsel 



I certify that I served or caused to be served a true copy of the above on Mr. David 
Coombs, Civilian Defense Counsel via electronic mail, on 22 June 2012. 




CPT, JA 

Assistant Trial Counsel 
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